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SUMMARY

The question that arose in this matter is whether the taking in vain of the Lord’s Name, which is regarded as offensive as such to a large number of Christians, amounts to a contravention of the Broadcasting Code.

 In the case of a drama or documentary the answer is that unless particularly aggravating circumstances are present, the said words may be used in post-watershed feature films by characters or persons portrayed in broadcasts, subject to due warning as to language, and with an appropriate age restriction.

In children’s time taking in vain of the Lord’s Name is not allowed, in the interests of children.

In family time the words have to be removed insofar as it is possible to do so. High frequency is not allowed.

Where presenters use such language in a derogatory manner towards listeners – even after the watershed – it amounts to a contravention of the Code.

Television stations will be requested to provide the BCCSA with a proposal as to what additional classification icon will be used as from 2004 so as to inform potential viewers that a film contains excessive profane language. The Commission will then consider the proposals and consider the suitability of such an additional classification symbol for TV. The Film and Publication Board will be consulted in this process.

JUDGMENT

JCW van Rooyen

Introduction

[1] 
The Complainant, who has been spearheading a movement for the exclusion of the taking in vain of the Lord’s Name on radio and television, complained about two films which were screened by the Respondent. It was common cause that this was a further test case that would inform the complainant and his supporters as to what the legal position is.

[2]
 The Complainant addressed us on several facets of his complaint. He illustrated to the Tribunal how shocking such language sounded, and I have to concede that when such language is used out of context, as in such an address, it is more than offensive. He argued that children are offended and that they should also be protected against such language. The same principle applied to adults who were extremely hurt by the taking in vain of the Lord’s Name. 

[3] 
The films that were complained about contained a few instances of the taking in vain of the Lord’s name in the mildest of forms and were all functional within the context. The films were no great works of art, but showed people in ordinary life using this kind of language. The words were not used within a religious context but as a means of  expressing surprise, shock or some other emotion.

[4] 
The Broadcasting Code prohibits the electronic media from broadcasting material that advocates hatred based on race, ethnicity, gender or religion and that constitutes incitement to cause harm. In 2003 the Constitutional Court read this provision into the Code
 when it was called upon to decide whether the original provision was constitutionally narrowly tailored
 in accordance with its legitimate purpose.  The original provision provided that the electronic media was not permitted to broadcast material that was likely to be harmful to relations between sections of the South African population. This was, however, regarded by the Constitutional Court as too wide a limitation on freedom of expression in the light of section 16(2)(c) of the Constitution, which limits free speech in these circumstances by requiring that the speech may not amount to the advocacy of hatred as quoted above. When, accordingly, speech attains the level of hate speech, the guarantee of free speech is transgressed. The level at which this condition is fulfilled, however, differs from system to system. The US Courts
 require advocacy directed at inciting or producing imminent lawless action, whilst the Canadian Supreme Court places the emphasis on the potential emotional and psychological harm, as well as the threat to dignity resulting from such (racist) speech. This Tribunal has opted
 for an approach that is akin to that of the Canadian Supreme Court,
 an approach that is also similar to the approach of the Bundesverfassungsgericht.

[5] 
Although the judgment of the Constitutional Court dealt, in its re-defining of the Broadcasting Code, with a hate-speech-based-on-race matter before the Broadcasting Monitoring and Complaints Committee of the Independent Broadcasting Authority  (now the Independent Communications Authority of SA (ICASA)), the judgment also indirectly affected the provision in the Code that prohibited material which is offensive to the religious convictions or feelings of a section of the community. Section 16(2)(c) of the Constitution also has a bearing on hate speech based on religion. We have no doubt that the judgment also applies to religion. The Code’s prohibition of material that is offensive to religious convictions or feelings has clearly been substituted by the hate speech provision. The matter has, in any case, become academic since 7 March 2003, when the Independent Communications Authority of South Africa published a new Broadcasting Code. The said Code quotes section 16(1) and (2) of the Constitution in its Preamble. Section 29 of he Films and Publications Act, in any case, insofar as race, ethnicity and religion are concerned, prohibits hate speech as defined in terms of section 16(2)(c) of the Constitution. Schedule 10 of the Films and Publications Act 1996 also prohibits the advocacy of hatred based on religion that constitutes incitement to cause harm. The Films and Publications Act eliminated any differentiation between the protection of religions insofar as such protection pertains to cinema, video, broadcasting and public entertainment.

[6] 
Clause 16 of the ICASA Broadcasting Code, as published on the 7th March 2003, provides as follows:


16 
Violence against specific groups

16.1 Licensees shall not broadcast material which, judged within context sanctions, promotes or glamorizes violence based on race, national or ethnic origin, colour, religion, gender, sexual orientation, age, or mental or physical disability.

16.2 Licensees are reminded generally of the possible dangers of some people imitating violence details of which they see, hear or read about.

[7] 
This Tribunal has held that section 16(2) of the Constitution which is quoted in the Preamble to the Code, must be read with clause 16 of the Broadcasting Code. Section 16 (2) provides as follows:

“The (freedom of speech) right in subsection (1) does not extend to -

(a) propaganda for war;

(b) incitement of imminent violence; or

(c) advocacy of hatred that is based on race, ethnicity, gender or                       religion, and that constitutes incitement to cause harm.”

The Complaint and Blasphemy

[8] 
The Complainant often referred to “blasphemy” as a generic term for the taking in vain of the Lord’s Name. However, the term “blasphemy” has been interpreted judicially.  Blasphemy, in the application of law, must be understood in its limited, juridical sense and not in the wide sense as understood by the Complainant.     It has been described as matter that “smaadt, lastert of vervloekt” God and as “iets toeschrijven dat tot hem niet behoort, of iets van hem ontkennen, dat hem eigen is of verachtelijk van hem spreken”.  See Van der Linden Koopmans Handboek 2.3.2; Moorman Verhandeling Over de Misdaden 1.2.12; the definition includes, in addition, mere denials of the existence of God.  Milton South African Criminal Law and Procedure vol. 2 argues that the mere publication of matter denying, or which is hostile to, the Christian faith does not, as such, constitute blasphemy. The denial, in order to be blasphemy, must, according to Milton, be associated with ribald, contumelious or scurrilous language or conduct. I agree with this point in the light of section 15 of the Constitution which allows for freedom of thought, belief and opinion.  See also Wulfsohn 1964 South African Law Journal 93.  In Publications Control Board v Gallo (Africa) Ltd 1975(3) SA 665(A) at 671H, Rumpff CJ also mentioned obiter that blasphemy has a bearing on the Christian
 concept of God.  All members of the Trinity are protected.  Wessels CJ states in R v Webb 1934 AD 493: “What applies to God applies equally in a Christian country to Jesus Christ.” The limited definition of blasphemy, as material that degrades God, would seem to accord with the advocacy of hatred provision. Of course, ultimately the material will have to be judged contextually, and bona fide dramatic, artistic and documentary material would, in any case, be exempted. The exemptions are to be found in Schedule 10 of the Films and Publications Act 1996. No reason exists why they should not also be applicable to the electronic media. The exemptions include bona fide discussion on a matter of religion, discussion in the public interest, and bona fide dramatic, artistic and documentary works.
 Bona fide material is, in any case, unlikely to be found to satisfy the requirements of the hate speech provision. One should also bear in mind that the mere taking in vain of the Lord’s Name does not amount to blasphemy in law. What is blasphemy in religion is, accordingly, not necessarily prohibited in law.  In law, this has to amount to hate speech, which requires that the speech must amount to the advocacy of hatred based on religion, that constitutes incitement to cause harm. This provision places all religions on the same level insofar as protection is concerned.  

Short historical overview

[9] 
The taking in vain of the Lord’s Name amounts to blasphemy according to the Ten Commandments. Religious adherents to the Ten Commandments are, however, divided as to the degree of tolerance that the State should display in its laws towards the taking in vain of the Lord’s Name. The Constitutional Court has shown, in its approach to religion, that religion must be weighed against other interests, and that religion would not necessarily be afforded preference.
 The debate concerning the taking in vain of the Lord’s Name in Etienne Le Roux’s award-winning (though banned for three years: 1977-1980) Magersfontein O Magersfontein!
  and André Brink’s Kennis van die Aand
 was brought to a close, at least from the State’s side, in 1980 and 1981, respectively, when the Publications Appeal Board unbanned the two works, both of which contain dialogue that amounts to the taking in vain of the Lord’s Name. The Board reasoned that the literary context is relevant and that the mere fact that such language is used, does not mean that a book is blasphemous. In fact, the language was regarded as a legitimate literary technique in sketching characters and representing an imperfect world, or broken reality.  Thereafter the debate shifted to films, where the approach of the Publications Appeal Board that the taking in vain of the Lord’s Name in films directed at mature audiences was undesirable only in extreme cases, was  vehemently criticized from conservative quarters. The Task Group - which advised the Minister of Home Affairs in 1994 and, ultimately, also Parliament, on the new Films and Publications Act - advised that before such material could be cut from films
 it had to amount, as judged within context, to the advocacy of hatred based on religion, which constituted incitement to cause harm. Bona fide drama, documentaries and bona fide discussion were excluded from the prohibition.
 Only age restrictions may be imposed in such cases. This Commission has followed the same approach.

Blasphemy and Hate speech

[10] 
Before the taking in vain of the Lord’s Name may be said to qualify as hate speech, it must satisfy the requirements set by the Code. The basic questions would be: Does it amount to the “advocacy of hatred based on religion”? and does it constitute “incitement to cause harm”?  

When a presenter agitatedly reacts to a caller on air by uttering “Jesus Christ” in vain, it would prima facie amount to a form of advocacy. The words are used in the presence of thousands of listeners and show utter disrespect to the religious feelings of a large number of listeners. For Christians, “Jesus Christ” is a holy name. The fact that the presenter may not have thought about the meaning of the words is irrelevant. The question is: What is the objective effect of the words? Its effect, to our minds, is to show, on a prima facie basis, utter disrespect and, in effect, hatred concerning the dignity of a large number of Christians, who are taught time and again that the taking in vain of the Lord’s Name amounts to a contravention of one of the Ten Commandments. Freedom of conscience and religion is no excuse. We are also of the view that such a reaction prima facie amounts to incitement to cause harm. The utter disrespect amounts to nothing less than incitement. It objectively has the tendency of hurting the feelings of a substantial number of Christians.

[11] 

Insofar as “harm” is concerned, we have followed the approach of the Canadian Supreme Court.
 In Canada the Constitution has been held to grant far more protection to the rights of persons threatened than US Courts
 would allow. In R v Keegstra
 the Supreme Court considered the constitutionality of the Criminal Code provision, which criminalises wilfully and publicly promoting hatred against an identifiable group. The accused, a schoolteacher, was charged for having spread hateful, anti-Semitic messages to his students. The Court held unanimously that such expression conveyed meaning in a non-violent manner and, therefore, the law was in conflict with section 2(b) of the Charter. However, by way of a majority of four to three, the Court held that the law amounted to a reasonable limit demonstrably justified in a free and democratic society, in terms of section 1 of the Charter. The majority accentuated the potential emotional and psychological harm, as well as the threat to dignity resulting from racist speech. The aim of such legislation was also to eliminate the racial, religious and cultural animosity created by such speech. Hate speech, in its view, was inimical to the aim of promoting multiculturalism and equality. Also, the value of hate speech was, as in the case of obscenity, of limited importance in the furthering of the quest for truth, individual fulfilment or democracy.

[12] 

Our conclusion is, accordingly, that any agitated or extremely vehement reaction by way of taking the Lord’s Name in vain, prima facie affects the feelings and dignity of a substantial number of Christian listeners in a serious manner. When used in the form of “God”, it also affects adherents of the Jewish faith. Of course, ultimately, the specific context might excuse the word or words. One should never be categorical about the hate speech test.

[13] 
The next question is whether the use of the Lord’s Name in a throwaway manner, as a manner of speaking, by a presenter would amount to hate speech. Each case would have to be judged on its own facts. We have no doubt that a large number of viewers would still find the mere fact of the taking in vain of the Lord’s Name to be offensive. But our mandate allows us only to find a contravention when there is hate speech as defined above. What we can say with a high degree of certainty is that this kind of language will not be acceptable when a large number of children is likely to be in the audience. Compare clauses 26 and 27 of the Broadcasting Code. Furthermore, we would call on broadcasters to seriously consider implementing an internal policy of not allowing the taking in vain of the Lord’s Name by presenters. Of course, such rules would also be applicable to material that would hurt the feelings of adherents of other religions. Such a matter is, however, not before us in this case.

Sitcoms and other fiction

[14] 
Our approach in regard to sitcoms and dramatic and documentary works remains intact as set out Smart v M-Net
 and other judgments. In summary, the policy is: (1) in children’s programmes no taking in vain of the Lord’s Name is allowed; (2) in family viewing time the functional, non-excessive use of the Lord’s Name, where it has become a typical manner of expression, such as “Oh my God”, is permitted; (3) after the watershed, all forms are allowed in bona fide dramatic or documentary works, with due classification as to language and age restriction, where the nature or frequency of use calls for such classification and/or age restriction; (4) where, even after the watershed, the taking in vain amounts to a crude mixture of coarse and profane language, the material will have to be cut unless dramatically, artistically or documentarily justified. Of course, ultimately, our decision will depend on the facts of each case and we would not readily be inclined to interfere after the watershed.

A further Classification?

[15]  
Rev Pelser argued strongly that if all forms of the taking in vain of the Lord’s Name cannot in law be removed, viewers should at least be informed of such language in a film. An icon should be added. The Films and Publications Board introduced a “P” classification symbol for several forms of prejudice, including the taking of the Lord’s Name. Rev Pelser has proposed that the “D” symbol for “divinity” be introduced.

[16] 
We have come to the conclusion that where the Lord’s name is used excessively and in vain in any fictional TV programme, it would seem advisable to add a further symbol. The “L” for language would not seem to suffice. It would be important to follow a consistent approach to the symbol, and consultation with the Film and Publication Board will also take place. The matter will be discussed at a workshop later this year or early in the new year. In the mean time, it would be useful if each of the TV broadcasters could make up their minds as to whether the “P” or the “D” symbol should be used. The Commission will then consider the proposals and consider the suitability of such an additional classification symbol for TV.

[17] 
Insofar as the films complained about are concerned, we have come to the conclusion that the instances were so mild that they did not justify a finding that they amounted to the advocacy of hatred based on religion that constituted incitement to cause harm. 

PROF JCW VAN ROOYEN SC

CHAIRPERSON

27 AUGUST 2003

Commissioners: Mokgoatlheng, De Klerk and Du Toit concurred in the above judgment.
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� The belief that the taking in vain of the Lord’s Name is a unacceptable is not limited to instances where the Christian faith is involved. This judgment, however, only deals with the Christian faith, since the complaint has originated from a Christian Movement.


� In the case of publications, bona fide literature would also apply according to the Films and Publications  


 Act’s Schedule 10. Also see section 29 of the Act.
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 Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC).





� Publications Appeal Board case 7/80 setting aside the former ban in Case 77/77
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